























The second tier requires the district court to engage in a balancing test pursuant to Rule 403, Grist, 147 Idaho at 52, 205 P.3d at
1188. This balancing test is reviewed under the abuse of discretion standard. /d.

Here, the State asserts that the evidence would have been admissible under Rule 404(b) as evidence of a common scheme or
plan. Under Grist, evidence is relevant for a non-propensity purpose if it is to prove "a common scheme or plan embracing the
commission of two or more crimes so related to each other that proof of one tends to establish the other, knowledge, identity, or
absence of mistake or accident.” Grist, 147 Idaho at 54-55, 205 P.3d t 1190-91 (italics in original) (quotation omitted). As
established above, the two charges share significant common characteristics that are so related that the charges constitute a
common scheme or plan. Therefore, the evidence was relevant for LR.E. 404(b) purposes.

However, finding the evidence relevant does not end the analysis. Under the second part of the Grist analysis, evidence may be
excluded if its probative value is substantially outweighed by the danger of unfair prejudice. Grist, 147 Idaho at 52, 205 P.3d at
1188; see also LR.E. 403.

While it is true that additional allegations of sex crimes carry significant prejudicial risk, here the prejudicial risk does not
outweigh the probative value of this evidence. The two charges are so related to cach other, that the probative value of the other
assault is high. Therefore, the district court did not abuse its discretion in determining that the evidence would have been
admissible in separate trials.

2. The district court did not abuse its discretion in concl uding that joinder was not prejudicial due to a separate defense for one
of the charges.

The district court noted some concern that Nava might have a separate defense as to J.R.R. because she only came forward after
hearing about allegations from J.L.R. She stated that she originally thought she had been dreaming. The fact a defendant may be
confounded in presenting defenses with respect to one charge and not the other charge is a legitimate concern under LC.R. 14 for
prejudicial joinder. .C.R. 14; Williams, 163 Idaho at 293,411 P.3d at 1194 (citation omitted).

We hold that the district court did not abuse its discretion in concluding that Nava was not prejudiced by the joint trial. There is
nothing that would preclude Nava from presenting his defense that L.R.R.'s allegation may have been tainted by J.L.R. In fact,
such a defense logically requires evidence of the other allegation be admitted in order to give context for the defense that the
second allegation was tainted. Accordingly, the district court did not abuse its discretion.

HI. Conclusion
For the foregoing reasons, this Court affirms Nava's Jjudgment of conviction.

Chief Justice BURDICK, Justices BRODY, BEVAN and MOELLER CONCUR.

Notes;

[1] There appears to be some uncertainty as to the date that Nava allegedly assaulted J.R.R. The State's superseding indictment
alleged that Nava touched J.R.R. "on or about the 15th day of July 2016." The law enforcement officer's probable cause affidavit
stated that the assaults occurred in the early morning hours of July 16 and 17, 2016. During trial. J.R.R. testified that Nava
touched her "maybe close to a week" before he touched J.L.R. However, when questioned by the defense counsel regarding the
assaults, I.R.R. seemed to indicate that the assaults against her and J.L.R. happened on successive nights.

[2] These sentencing enhancements were alleged in Parts II and III of the criminal complaint and indictment. The allegations
were that Nava had previously been convicted of statutory rape and failing to register as a sex offender. These allegations were
made in the absence of the grand jury and were not presented to the jury at trial. Prior to admitting to the prior convictions, Nava
waived his right to have a jury determine whether he had been previously convicted of these crimes.

[3] This was first announced in an unpublished opinion by the Idaho Court of Appeals. See State v. Bower, No. 41336, 2015 WL
654467, at *2 (Idaho Ct. App. Feb. 13, 2015).

[4] Today's decision in no way changes the standard of review for LR.E. 404(b) evidence. The standard articulated in Srarte v,
Grist, 147 Idaho 49, 54, 205 P.3d 1185, 1190 (2009), is the standard to be used to determine the admissibility of Rule 404(b)




evidence. The holding today is limited to rulings on motions made under .C.R. § and LC.R. 14.
[5] This assumes that the issues for both Rule 8 and Rule 14 were properly preserved for appeal.

[6] Idaho Rule of Evidence 404(b) does not expressly authorize the admission of evidence to show a "common scheme or plan."
Rather, the phrase is used as a term of art when referring to "preparation, plan, knowledge, [and] identity." Staze v. Grist, 147
Idaho 49, 54, 205 P.3d 1185, 1190 (2009) (alteration in original); State v. Marks, 156 Idaho 559, 565 n.2, 328 P.3d 539, 545 n.2
(Ct. App. 2014) (observing that the phrase is "used as legal shorthand").




